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Department of Veterans Affairs § 36.4324 

any loss due to damage to or destruc-
tion of the property or due to personal 
injury sustained in respect to such 
property shall in no event pass to the 
Secretary until the Secretary expressly 
assumes such responsibility or until 
conveyance of the property to the Sec-
retary, whichever first occurs. The 
holder shall have the right to convey 
such property to the Secretary only if 
the property (including elements of the 
development or project owned in com-
mon with other unit owners) is 
undamaged by fire, earthquake, wind-
storm, flooding or boiler explosion. The 
absence of a right in the holder to con-
vey such property which is so damaged 
shall not preclude a conveyance, if the 
Secretary agrees in a given case to 
such a conveyance upon completion of 
repairs within a specified period of 
time and such repairs are so completed 
and the conveyance is otherwise in 
order. 

(e) Except as provided in paragraph 
(d)(6) of this section, the provisions of 
this section shall not be in derogation 
of any rights which the Secretary may 
have under § 36.4328. The Under Sec-
retary for Benefits, or the Director, 
Loan Guaranty Service, may authorize 
any deviation from the provisions of 
this section, within the limitations 
prescribed in 38 U.S.C. chapter 37, 
which may be necessary or desirable to 
accomplish the objectives of this sec-
tion if such deviation is made nec-
essary by reason of any laws or prac-
tice in any State or Territory or the 
District of Columbia, Provided, that no 
such deviation shall impair the rights 
of any holder not consenting to the de-
viation with respect to loans made or 
approved prior to the date the holder is 
notified of such action. 

(Authority: 38 U.S.C. 3720, 3732) 

(The Office of Management and Budget has 
approved the information collection require-
ments in this section under control number 
2900–0381) 

[73 FR 6310, Feb. 1, 2008. Redesignated at 75 
FR 33705, June 15, 2010, as amended at 75 FR 
65238, Oct. 22, 2010] 

§ 36.4324 Guaranty claims; subsequent 
accounting. 

(a) Subject to the limitation that the 
total amounts payable shall in no 
event exceed the amount originally 

guaranteed, or in the case of a modified 
loan, such amount as may have been 
increased under the provisions of 
§ 36.4815(h)(2), the amount payable on a 
claim for the guaranty shall be the per-
centage of the loan originally guaran-
teed, or the percentage as adjusted 
under § 36. 4815(h)(2), whichever is appli-
cable, applied to the sum of: 

(1) The unpaid principal as of the 
date of the liquidation sale; 

(2) Allowable expenses/advances as 
described in § 36.4814; and 

(3) The lesser of: 
(i) The unpaid interest as of the date 

of the liquidation sale; or 
(ii) The unpaid interest for the rea-

sonable period that the Secretary has 
determined, pursuant to § 36.4822(a), it 
should have taken to complete the 
foreclosure, plus 210 days from the due 
date of the last paid installment. This 
amount will be increased if the Sec-
retary determines the holder was un-
able to complete the foreclosure within 
the time specified in this paragraph 
due to Bankruptcy proceedings, appeal 
of the foreclosure by the debtor, the 
holder granting forbearance in excess 
of 30 days at the request of the Sec-
retary, or other factors beyond the 
control of the holder. 

(b) Deposits or other credits or 
setoffs legally applicable to the indebt-
edness shall be applied in reduction of 
the indebtedness on which the claim is 
based. Any escrowed or earmarked 
funds not subject to superior claims of 
third persons must likewise be so ap-
plied. 

(c)(1) Credits accruing from the pro-
ceeds of a liquidation sale shall be re-
ported to the Secretary incident to 
claim submission, and the amount pay-
able on the claim shall in no event ex-
ceed the remaining balance of the in-
debtedness. 

(2) The amount payable under the 
guaranty shall be computed applying 
the formulae in 38 U.S.C. 3732(c). With 
respect to a voluntary conveyance to 
the holder in lieu of foreclosure, the 
holder shall be deemed to have ac-
quired the property at the liquidation 
sale for the lesser of the net value of 
the property or the total indebtedness. 

(d)(1)(i) Except as provided in para-
graph (d)(1)(ii) of this section, holders 
shall file a claim for payment under 
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the guaranty electronically no later 
than 1 year after the completion of the 
liquidation sale. For purposes of this 
section, the liquidation sale will be 
considered completed when: 

(A) The last act required under State 
law is taken to make the liquidation 
sale final, but excluding any redemp-
tion period permitted under State law; 

(B) If a holder accepts a voluntary 
conveyance of the property in lieu of 
foreclosure, the date of recordation of 
the deed to the holder or the holder’s 
designee; or 

(C) In the case of a sale of the prop-
erty to a third party for an amount less 
than is sufficient to repay the unpaid 
balance on the loan where the holder 
has agreed in advance to release the 
lien in exchange for the proceeds of 
such sale, the date of settlement of 
such sale. 

(ii) With respect to any liquidation 
sale completed prior to February 1, 
2008, all claims must be submitted no 
later than February 2, 2009. 

(2) If additional information becomes 
known to a holder after the filing of a 
guaranty claim, the holder may file a 
supplemental claim provided that such 
supplemental claim is filed within the 
time period specified in paragraph 
(d)(1) of this section. 

(3) No claim under a guaranty shall 
be payable unless it is submitted with-
in the time period specified in para-
graph (d)(1) of this section. 

(4) A claim shall be submitted to VA 
electronically on the VA Loan Elec-
tronic Reporting Interface system. 

(5) Supporting documents will not be 
submitted with the claim, but must be 
retained by the servicer and are subject 
to inspection as provided in § 36.4833 of 
this title. 

(e) In the event that VA does not ap-
prove payment of any item submitted 
under a guaranty claim, VA shall no-
tify the holder electronically what 
items are being denied and the reasons 
for such denial. The holder may, within 
30 days after the date of such denial no-
tification, submit an electronic request 
to VA that one or more items that 
were denied be reconsidered. The hold-
er must present any additional infor-

mation justifying payment of items de-
nied. 

(Authority: 38 U.S.C. 3703(c), 3720, 3732) 

(The Office of Management and Budget has 
approved the information collection require-
ments in this section under control number 
2900–0362) 

§ 36.4325 Computation of indebted-
ness. 

In computing the indebtedness for 
the purpose of filing a claim for pay-
ment of a guaranty or for payment of 
an insured loss, or in the event of a 
transfer of the loan under § 36.4820(a), 
or other accounting to the Secretary, 
the holder shall not be entitled to treat 
repayments theretofore made as liq-
uidated damages, or rentals, or other-
wise than as payments on the indebted-
ness, notwithstanding any provision in 
the note, or mortgage, or otherwise, to 
the contrary. 

(Authority: 38 U.S.C. 3703(c), 3720, 3732) 

§ 36.4326 Subrogation and indemnity. 

(a) The Secretary shall be subrogated 
to the contract and the lien or other 
rights of the holder to the extent of 
any sum paid on a guaranty or on ac-
count of an insured loss, which right 
shall be junior to the holder’s rights as 
against the debtor or the encumbered 
property until the holder shall have re-
ceived the full amount payable under 
the contract with the debtor. No par-
tial or complete release by a creditor 
shall impair the rights of the Secretary 
with respect to the debtor’s obligation. 

(b) The holder, upon request, shall 
execute, acknowledge and deliver an 
appropriate instrument tendered for 
that purpose, evidencing any payment 
received from the Secretary and the 
Secretary’s resulting right of subroga-
tion. 

(c) The Secretary shall cause the in-
strument required by paragraph (b) of 
this section to be filed for record in the 
office of the recorder of deeds, or other 
appropriate office of the proper county, 
town or State, in accordance with the 
applicable State law. The filing or fail-
ure to file such instrument for record 
shall have the legal results prescribed 
by the applicable law of the State 
where the real or personal property is 
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